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of power to inhibit entry into this so-
called market [i. e, flexible packaging
materials], comprising widely disparate
products,. is no - indicium of absence of
power to exclude competition in the man-
ufacture and sale:.of cellophane.”  The
record shows the multiplicity of competi-
.tors and the financial -strength of some
with-individual assets running tothe hun-
dreds of millions, : Findings 66+72. In-
deed;:'the Cne : o
_ trial court found that du Pont
could not exclude competltors even from
the manufacture of cellophane, F1nd1ng
727, an immaterial matter if the market
is flexible packaging material. Nor can
we say that du Pont’s profits, while liber-
al (according to the Government 15. 9%
net after taxes on . the 1937-1947 aver-
age), demonstrate the existence of a mon-
opoly without proof of lack of compara-

ble" proﬁts durmg those 'years in other :
Cellophane was'a -
leader over 17%, in the flexibie packag—“_"
ing materials market. There is no show’"
ing’ that du Pont’s rate of return was'

prosperous industries.

greater or less than that of other produc-
ers of flexible packaging matenals
Finding 7 19.

[25, 26] The = “market” which one
must study to determine when a pro-
ducer has monopoly power will vary with
the part of commerce under considera-
tion.” The tests are constant. That mar-
ket is composed of products that have
reasonable interchangeability for.the pmj-
poses. for which they are produced—
price, -use and ~qualities - considered.
While the application of the tests re-
mains uncertain, it seems to us that du
Pont should not be found to monopolize
cellophane when- that product has the
competition and interchangeability with
other wrappings that this record shows.

On the ﬁndmgs of the Distrlct Court
its judgment 15 aﬁirmed

Afﬁrmed

Mr. Justice CLARK and Mz, Justlce
HARLAN took no part in the considera-
tion or decision of this case,
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Appendix Ay

VIII Results of du Pont's Compe~
t1t1on W1th Other Matenals. .

- (Findings 279—292 Y-

279 Durmg the perlod du Pont en-
tered ‘the ﬁex1ble packagmg business, and
smce its. introduction of mmstureproof
cellophane, sales of cellophane have in-
creased. ‘Total volume of flexible pack-
aging materials nsed in the United States
has also inereased. Du Pont’s‘relative
percentage of the packaging business has
grown as a result of its research, price,
sales and eapacity policies, but du Pont
cellophane even ‘in uses where it has com-

“peted has not’ attained the bulk of ‘the

buginess, due to competition of other flex-
ible ‘packaging materials.

280. . Of the production and imports of
flexible packaging materials -in. 1949
measured in wrapping surface, du Pont
cellophane accounted for less than 20% of
flexible packaglng materlals consumed in
The ﬁg-
ures on this are:

Thougands of
8quare Yarda
Glassine, Greaseproof and Veg- -

etable Parchment Papers..... 3, 125 826
Waxing Papers (18 Pounds and
OVEL) vuvsiidavieananneenssi 4,614,685
Sulphite Bag and Wrapping Pa- =
PETS W liiiiiiiineiinnionna (1,788,615
Aluminum Foil oo, vovveenn, .., 1,317,807
Cellophane ...... Ceraee W erees o 3:366,068
Celtulose Acetate ............. - 133,982
Pliofilm, Polyethylene, Saran " o
and Cry-O-Rap «..vvouvvuss 373,871
Total ....... 0000 Mleead. 14,720:854
Total du Pont Cel]ophane Pro-=""
AUCHION v vetviarrniasnnns e 2,629,747
Du Pont Cellophane Per Cent - )
of Total United States Prosi-
duction and Imports of These '
179%

Flexible Packaging Materials

281.. Eighty percent of cellophane
made by du Pont is scld for packaging
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in.the food industry. Of this quantity,
80% is sold for packaging baked goods,
meat, candy, crackers and biscuits, frozen
foods, fresh vegetables and produce, po~
tato chips, and “snacks,” such as peanut

butter sandwiches, popcorn, ete, A small

amount,_is sold for wrapping of textiles
and paper products, etc, Largest non-
food use of cellophane is the overwrap-

ping of cigarette packages.
The breakdown of du Pont cellophane
sales for the year 1949 was: .
Tze Sales Percent
{M pounds) of Total
ToBacco Sales
Cigarettes .....o.00 20,584 11.6
Cigars ...ove0vs eee 3,195 18
Other Tobacco .... 1,657 09
Total «voeneavess 25,436 14.3
Foop PropucTs
Candy & Gum..... 17,054 96
Bread & Cake...... 40081 22.5
- Crackers & Biscuits 12,614 7.1
"Meat ..ovnieenn... 11,596 6.5
Noodles & Macaroni 2,602 1.5
Tea & Coffee...... 1,380 0.8
Cereals .........ee 2487 14
Frozen Foods...... 5234 2.9
Dried Frait c.v0vee 333 0.2
Nuts .covvvecvniass 2,946 1.7
Popcorn & Potato o '
Chips vovvvenns .. 6929 39
Dairy Products .... 3,808 2.1
Fresh Produce ...., 4,564 .26
" Unclassified Foods 8,750 49
Total ...eouvun. . 120,478 67.7
. 407
MISCELLANEOUS . -
Hosiery «.vivies . 1,370 0.7
Textiles .....u e 3141 18
Drugs ..oevvesns .. 1,031 0.6
Rubber .....vevnsn 317 0.2
Paper ....vvviinnnn 2,736 1.5
Unclassified ....... 18,602 10.5
Total ..vovinnnn. 27,197 15.3
Domestic Total ........ 173011 97.3
Export ....... veeenses 4820 2.7
Grand Total ,,......... 177,831 100.0

282, Sales of cellophane by du Pont
‘in 1951, by principal uses, were approx-
imately as follows: '

' Pounds

White bread ...... between 8 and 9,000,000
Specialty breads ............. 15,700,000
Cake and other baked sweet

008 s viurerinirainiiannas 22,000,000
Meat +.vivnieiiiriniinannians 19,000,000
Candy (including chewing gum) 20,000,000
Crackers and biscuits..... veee. 17,000,000
Frozen foods +v.vviviiiiannnes 5,800,000
Cigarettes .vovviasneinrnnnse .. 23,000,000

283. 1949 sales of 19 major repre-

sentative converters whose business cov-
ered a substantial segment of the total
converting of flexible packaging materi-
als for that year showed the following as
to their sales of flexible packaging mate.
rials, classified by end use:

End Use | Quantity - Percent
{Miltione of Total
Baxery Prooucts 8q, in.) End Use
Cellophane ....... 109,670 6.8
Foil ..ovineninns o 2,652 . 2
Glassine ...ovivnn .o - 72,216 44
Papers covevvvnen. 1,440,413 88.6
Films voiveneennes 215 .0
1,625,166 100.0
408
Canpy ‘
‘Cellophane ........ 134,280 24.4
Foil .ol 178,967 325
Glassine +.cvevraes 117,634 214
- PApers ..uuiaen e 119,102 21.6
Films vivvvenvanes 484 A
550,467 100.0
'SNACKS : -
"Cellophane ....... 61,250 319
Foil .....iiinisea 1,571 8
Glassine ........ v 120,556 62.8
Papers ...vceense 8,439 44
Films ....ccc..a0. 79 1
191,895 100.0
MEeaT anp PourTay
Cellophane ...... . 59,016 349
Foll civiiveninanns 88 A
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- End Use Quantity Percent
) {3iltions  of Total
MEeaT Anp -PovrLTRY 8. in.)  End Use
Glassine ..v.vvuae. 4,524 .27
Papers ....... cees 97,255 57.5
Films vovvvnvvnen, 8,173 4.8
. _ 169,056 . 100.0
CrACKERS AND Biscuits :
Cellophane-... ... 29,960 26,6
Foil .oovvinvnn.n, 192 2
Glassine .,....... . 11,253 - 100
“Papers ...euu..... 71,147 63.2
Films .....v.00.0, 8 0
112,560 100.0
Frese Propuce .
Cellophane ......,. 52828 472
2 B & S
Glassine .......... 96,..' 1
Papers ........... 51,035 = 456
Films 7,867 . 7.0
111,869 . 100.0
409
Frozen Foop Excruping Damry
Pxonuc'rs S ‘
I, Cellophane ......... 31,68 =336
~ Foil ........ 629 7
D Glassine Weeenna,, 1,943 o 21
Papers ... .00 . 56,925 . 60.3
 Films ........ e 3,154 . B3
' ) 94,335 100.0

284. About 96% of packaged white

bread produced: in the United States.is
wrapped in waxed paper or glassme, -and
about 8% in cellophane The cellophane
figure includes sales by all U. 8. produc-
ers.

285. Forty—ezght percent of specialty
breads are wrapped in du Pont cellophane,

the remainder in other cellophane or oth-"

851 U.S. 408

er mater-:als. © Most of this:balance is-
wrapped in waxed paper and glassine. "

286. Approximately 456% of cake and”
baked "sweet goods packaged by whole-_‘_‘
sale bakers is wrapped in du Pont cello-
phane. "The balance is wrapped in other
cellophane or in Waxed paper or g'lassme '

287, Between 25% and 35% of. pack-

aged candy units. sold in the United.

States are wrapped in du Pont cello~
phane, .

288, Of sponge and sweet ‘crackers

‘and biscuits combined approximately 26

to 30%: of the packaged units produced
in 1951 were wrapped in du Pont cello-

“phane.

289. Du Pont cellophane at the pres-
ent time is used on approx:mately 20 to
30% of packaged retail units of frozen
foods. The remainder use waxed paper,
waxed glassine, polyethylene;. Pliofilm,
Cry-0-Vage, or vegetable parchment,

290. Approximately 20 to 30% of
packages of potato chips and other sracks
are wrapped in du Pont cellophane Most
of the remainder are packaged in glas-
sine and other flexible Wraps.

410 .

291. Approximately 4 to 6% of the
packaged units of cereal are wrapped in
du Pont cellophane. The principal flexi-
ble packaging materials used are waxed
paper and glassine.

292. Du. Pont cellophane is -used as
an outer wrap on the paper-foil packages
for approximately 76 to 80% of ciga-
rettes sold in the United States. Sales
for this use represent about 11.6% of
du Pont’s total sales of cellophane, =~ -
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Appendlx C.

(Fmdmg of Fact 130)

] 1949 average wholesale pnces of flexible packaging materials in the

United States were:

" Price per Price ' Yield
Packaging Material 1,000 sq. in, per Ib. per b,
Saran (cems) (cents} (sq. in.}
100 Gauge #517...0000vuvns 6.1 99.0 16,300
Cellulose Acetate : .
.00088” .......... bereersanes 3.3 82,0 25,000
Polyethylene :
.0027—18” Flat Width ....... 54 21.0. 15,000
Pliofilm ‘ ' :
120 Gauge N 2. .......... “e.. 38 80.8 21,000
Aluminum Foil . '
00035 soveiuiiinns. cereveen 18 522 29,200
Mmstureproof Cellophane .
300 MST-51 ..v.vnivvnnndnd . 23 47.8 - 21,000
" Plain Cellophane ,
300 PT ....ves Ceiesaanes e 2.1 448 21,500
Vegetable Parchment ‘ _ '
Z7H L. Chean e JUDR O 223 16,000
Bleached Glassine :
' p - 1.0 7.8 17,280
Bleached Greaseproof - g
AT ceresieineas 29 15.8 17,280
Plain Waxed Sulphite
25# Self-Sealing ........ eees 11 15.2 14,400
Plain Waxed Sulphite S .
25# Coated Opaque.....uive. 7 - 11.9 17,280
Seedsaieniiaean Sold only in converted form No un-

Cry-O-Rap ......

o 413

Mr Justice FRANKFURTER con--

currmg

I concur in the’ ]udgment of the Court
and in so much of Mr. Justice REED'S
g opinion as supports the conclusion that
‘cellophane did not by itself constitute
-2 closed market but was a part of the
“relevant market for ﬂexlbie packagmg
matena]s ‘

= Mr Justice: REED has pithily defined
. the conflicting claims in this case. . “The
charge was monopolization of cellophane.

'The defense, that cellophané was merely
a part of the relevant.market for flexible:

packaging materials.” = Since this" de-
fense is sustained, the judgment below

converted quotations,

must be affirmed and it becomes unnee-
essary to consider whether du Pont’s
power over -trade in - cellophane would,
bad the defense failed, come within the
prohibition ‘of “monopolizing” under §
2 of the Sherman. Act. . Needless dis-
quisition on the difficulf subject of single-
firm monopoly should be avoided since
the case may be disposed of without con-
sideration of this problem. . B

The boundary between the course of
events by which a business may reach a
powerful position in an industry without

. offending the outlawry of “monopolizing”

un‘,der § 2 of the -Shermgn "Act and the
course of events which brings the attain-
ment of that result within the condem-



